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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 2671 
ROBERT R. HORNE, ET AL., 
versus 
GEORGE R. HORNE, ET AL. 
PETITION FOR APPEAL . 
. To the Honorable J1.tstices of said Court: 
Your petitioners, Robert R. Horne, Charles R. Horne, .Ann 
H. Hug·hes and Mary J. Horne, who were complainants be-
low respectively represent that they are aggrieved by a final 
decree entered in the above styled cause by the Circuit Court 
of the County of Hanover, ,Tnne 11, 1942, by which decree the 
aforesaid court adjudged that they did not take title to cer-
tain real estate in the Countv of Hanover bv virtue of a deed 
'from their. grandfather, R. ·R. Horne, and wife dated May · 
2, 1903, but that fee simple to said property had reverted 
by operation of law to the original grantor, upon the death 
of a certain life tenant, and that said original grantor being 
dead, said fee simple in said real estate is now vested in his 
heirs. .A. transcript of the record is filed as a part of this 
petition from which the following facts will appear: 
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STATEMENT OF FACTS. · 
R.R. Horne1 grandfather of petitioners, was at one time a 
resident of Hanover County, Virginia, where he owned much 
real estate and was for some years treasurer of the County. 
*In the spring of 1903 he decided to divide this real 
2* estate among his numerous children and in furtherance 
of that design made the following· deed: 
DEED BOOK 52 
PAGE 65 
'' TMs deed made this 2 day of May 1903, between R. R. 
Horne and Mary Horne, Mis wife, of the County of Hanover, 
Stnte of Va. parties of the first part, and Mrs. Annie C. 
Starke, Mrs. Hattie B. Catlin, George R. Horne, C. R. Horne, 
:M:rR. Mary ,v. Powell, James E. Horne, Julia C. Horne, and 
Maggie G. Faulkner, of the County of Hanover, children of 
the parties of the first pa.rt, and parties of the second part 
to this deed, 
',·wrTNESSETH: That the said R. R. Horne, and Mary 
Horne, his wife, parties of the first part to this deed, in con-
sideration of love ancl affection, do hereby grant and convey, 
with general warranty, to their children, the said parties of 
the second part to this deed, the following- real estate, sit-
uated, lyin~: and being, in the County of Hanover, in Henry 
:Ma~:isterial District, to he owned and held hy the said partie-;; 
of the second part, as shall be specially hereinafter stated 
and set forth; that is to say: 
; 'To Mri;;. Annie C. Starke, one hundred and fifty acres, 
more or less, of the farm called ''Woodlawn'' taken from 
the western side of said tract, fronting on the Raleigh Road, 
a.ncl running back N orthwardly, to the land of the late l olm 
·williams, Henry Kirby, deceased, George A. Clark, and Rob-
ert Tate, as lflid off under the directions of the said R. R. 
Horne, and marked by a Road, Stakes, etc. 
"To James E. Horne, all the rest and residue of the said 
farm Woodlawn upon wl1ich part is the dwellimi: house and 
other bnilding:i;;, with rig·ht of way through the land of Mrs. 
Annie C. Starke, to Mrs. Hattie B. Catlin, the remainder, 
in fee. a.fter the life estate of the parties of the first part to 
this deed. (wl1ich life estate is hereby espec.iallv reserved) 
The farm of sixty-five acres, more or less, called ''Ladd's", 
situa.tecl near Mecl1anicsville, and adjoining- the lands of Mrs . 
• J. B. Dickerson, G. D. :Martin and ,vmiam Randolph. To 
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George R. Horne and C. R. Horne, the remainder, after the 
life estate of the said parties of the first part (which lif'.3 
3* estate is hereby expressly resenred) of *the farm which 
the said parties of the fi.rst part now reside, called '' The 
Grove'' containing two hundred . and sixty acres, more or 
less, adjoining the lands of C. R. Horne and the Mechanics-
ville farm, bounded partly by the County Road which leads 
from. Mechanicsville to Ellerson, and partly by the Chicka-
hominy Swamp, for their lives then to their lawful children. 
I, wish my son Geo. R. Horne to be given my dwelling· house 
and Seventy five acres of. land and no more, running from 
the main road towards Chickahominy Swamp. 
''To Julia C. Horne, the farm called "Glascow", containing 
one hundred and ten acres (1.10) more or less, lying on the 
County Road leading from Walnut Grove Church to Shiloh 
Church, adjoining the lands of Wesley Martin, Anthony Glass 
and others, · 
'iTo Mary "\V. Powell, the farm called ''Polla.rds" contain-
ing seventy five acres, lying· on the road leading from Pole 
Green Store to Rural Point, adjoining the lands of E. L. 
Luck, A. N. Pollard and others. To Maggie.Gray Faulkner, 
two small farms, Pach of thirty three and one third (33-1/3) 
acres, more or less, one lying on Shady Grove Road, adjoin-
ing the lands owned by Richard Gentry deceased, also the 
lands of Bathurst Archer and others. The other adjoins the 
lands of J. B. Dickerson, Anne Henderson and others. 
'' To Julia C. Horne and ~fary W. Powell, Maggie Gray 
Faulkner, in equal portions, the remainder in fee after the 
life estate of the pa.rties of the first part, (which life estate 
is hereby expressly reserved) The tract of forty ( 40) acres, 
more or less, lying on the Mechanicsville and Ellerson Roads, 
and adjoining the lands of ~frs. Katura Bats, Mrs. l\I. S. 
Garrett and P. \V. Crump. . 
''The said parties of the first part covenant that they have 
a right to convey all of the said land, that they have done no 
act to encumber the said lands, and that they the said parties 
of the first part, will execute such further assurance of the 
said lands as may be requisite. 
"Witness the following signatures and seals the day and 
year first above written: 
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We, the undersigned were present and personally saw Mr. 
R. R. Horne and Mrs. Mary Horne, his wife, sig·n the fore-
going paper dated May 2nd, 1903. 
MRS. M. DUTROW 
W. C. NEWMAN'' 
4* *This deed wa.s duly acknowledged May 2, 1903, be-
fore "\V. C. N ewma.n, a. Justice of the; Peace. These pro-
ceeding~s involve the title to the remainder in that portion 
of '' The Grove'' iu which George R. Horne took a life es-
tate. 
tluly 30, 1908, Mr. Horne made his will as follows: 
Chestnut Hill, Henrico Co., Va. 
July 30, 1908. 
Being of sound mind and fair health, I make this my last 
will and testament. In the name of God, Amen, Having di-
vided among· my children the greater pa.rt of my Real Estate 
by Deed, I now· wish to dispose of my personal Estate, as 
follows, viz, I hereby give and bequeath to my five Daughters, 
Mrs. Annie C. Starke, Mrs. Hattie B. Catlin, Mrs. Mary 
vV ade Powell, Mrs. Margaret Faulkner and Miss J'ulia C. 
Horne, One Thousand Dollars each, as a special gift, then 
they are to share equally with all of my other children in 
all tbe remainder of all my Real and personal Estate. I 
hereby make and appoint my three Sons, Chas. R. Horne, 
Geo. R. Horne and James E. Horne my Exeeutors without 
Security,. and I wish my five daughters mentioned above paid' 
the $1000.00 each as soon as practicable, as witness my hand 
& seal the day & yea.r a.hove written, all of which has been 
written and signed by my own hand. 
R.R. HORNE· (SE.A.L) 
·witness to sig·na ture 
E.T.FAULKNER 
J. D. POWELL 
5:r, _ ~This was dulv probated the 9th day of June, 1909, in 
the Clerk's Office of the Circuit Court of Henrico County. 
The Rbove deed, however, was not rec01·ded until the 15th 
day of September, 1909'. By whom it had been held during· 
the interv::tl, May 2, 1903-September 15, 1909, does not ap-
pear of record, but all doubt as to its having been duly de-
~ob;ert ~·~ Hprpe! t! f11;, ~ .. G~orge R. Horne, et al. 5 
j l ' ~. • 
livered ha.s been removed hv stipulation to .the effect that it 
liad bee:q. duly cJ.eH,,.ered' at ·"s.ori1e unlmowh date prior to tli~ 
date of the .will. · · · · · · ; . · · · 
, . ·P;resumably al~jhe.gr~t.~eslin this d_eed ei1ter~d_into pos:-
~e.ssiqn qf _th~, t!'~c!~. ~onv.ey~_d fo them, certajnly1 the ~rant~~~ 
to .the ll!e ~st~~e~ .W t:.'flw. Grove", 9. R. _and G~o_rg~ -~. 
~orne, did so aM rellU\l~d m po~sess10n tbereof until their 
respect.iv,e ~~t~. . . . . .·. . . . . . . . ' . . 
. Jnly ~5, 1939,' 0. _R. Jforne died leaving· f.our children, p~-
-titioners in)his __ ~use .. Th~~e. parties jn June, W41, .fil~d 
a bill pr~ying- -that tl1at portion of .f ~The' Gro.ve", if any, tp 
~hich t~ey .we_re: entitled at. the death of their father, C. R .. 
Horne, be_ divided. from the remainder and allotted to them. 
·(3-eorg-e R. Horne .who, toge.the.1~.witb C. -R. Home, took a life 
estate in· said· property, and all· the other heirs -of R. R.-
Horne, deceased, · gra.ntor in· the aforesaid dBed;i :were mad~ 
parties ·defendant. George R.. Ho;rne died August 19, 1941, 
, without issue.· -· ; .. · · · : · · · · · · · · · 
;6• . ,!Subsequent tot-he death of George R. Horne answers 
. . . we.re filed by certain. of the heirs of R. R.· -Horne, set-
ting up the claim that on the clea.th of George R. Horne, 
. without issue;· the portioir of '~ The Grove'' in which he had 
held· a lif c .estate .. re.verted to the. estate of ·R·. R. Horne · and 
.de3cendecl to his heirs among whom were numbered said de:-
fendants. . · · ·. · · 
1 By deci~ee of December 4~-1.941, the ·ca.use was referred· to 
Commissioner ·William E . .Crawford· to· ascertain ""ha ·;wer~ 
fae ·heirs of. R.· R. Horne, who were the proper parties to 
ibis suit, and what :were ·the boundaries fixetl hy- --the lif~ 
.tenants, Georg-e R-. ·Horn:e and C. ·R. Horne, as ··between them-
.selves .. 'in ','-The Grove/·' · · · · · · 
: In. Dec.ember, 1941, the Commissioner fHed his re.port list-
in~· the· heirs of R. R.. · Horne, deceased, and stating ·that they 
.were all- properly .b(lfo.re tl1e- court. He also- set forth- that 
George R··Horne ancl' C: R. Horne haddn their lifetime estab:-
·Hshed a -line of.· partition between tlle house tract which 
George ·R: Horne took· for his ~life and the balance of th~ 
farm ... which went to C. R. Horne. 
· With the report there was filed the plat of a survey show~ 
i112" said line of division. · 
.,. Rv decree of December 26; 194L the division and boundaries 
fixed ·and established by George R." Horne and C. R. Horne 
.as between themselves :Wen~ ap.pro.ved and confirmed as a 
m~o.1.1er ·.partition of. $a·id fatm and to me· children of said Q. 
R. Hor.ne-.was aUoc.a.ted that por.t·ion .of '.'The .Gro:ve!.' .to .:wkic~ 
·c. R. Horne had taken a life estate in the above div:is:1.on. 
7fs There thus remains no *controversy between the partieR 
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other than the claim set up by the defendants that, upon 
the death of Georg·e R.. Horne without issue, the portion of 
'' The Grove" in which he ha.d enjoyed a life estate reverted 
to the estate of R. R,. Horne, grantor in the deed of May 2, 
190a. This contention is opposed by the children of C. R. 
Horne, who contend that they are entitled to said property 
as remaindermen in the original grant. 
It will be seen immediately that this issue can be settled 
only by construing the above" deed. The court below in per-
forming this task held in a written opinion, which is made 
a part of the record herein, that plaintiffs' claims should be 
denied and that title to the portion of "The Grove" in which 
George R. Horne had held a life estate reverted to the origi-
nal gTantor, and he being dead, is now vested in his heirs. 
The question involved in this appeal is a.s to the correctness 
of this construction. 
ASSIGN~HJNT OF ERRORS. 
1. ~rhat the decree of June 11, 1942, erroneously construes 
the deed of May 2, 1903, by concluding·, as stated by the court 
· in its written o-pinion, that "in using- the words 'to Georg:c 
R. Horne and C. R. Horne. * * * for their lives tl1en to their 
lawful children' (grantor) meant 'their respective lawful 
children''', thereby distortinp; the intention of the grantor 
and mak:in~· said intention appear other than it would have 
a.rmeared bv a reasonable eonstruction of said deed. 
2. That 1inder n reasonable construction of the deed of 
~fay 2, 1903, petitioners a.re entitled to the remainder in 
f"ee ~imple to that portion of '' The Grove'' in wl1ich George 
R. Home enjoyed a life estate as well as to the portion so 
held by t11eir father, C.R. Horne. 
8* "'3. That said decree of lune 11, 1942, decides that R 
R. Horne died intestate as to the remainder in that por-
tion of '' The Grove" in whieh he had g:ranted George R .. 
Horne a life (l',tate, thereby depriving petitioners of prop-
ertv to wl1ich they were justly entitled by virtue of the deed 
of May, 1903. 
ARGUl\fENT. 
R. R. H nrnp intended to divest himself of all title to '' The 
Orove '' ::tfter R life estate. reserved to 11imself and his wife. 
Pnrsmmt to this intention he conveved the remainder therein 
to a clR8S composed of his gTandchildren. tl1e children of 
Georg·e R. and C. R. Horne, or either of them, (if one had 
j:tob~rt R~ Hprp.e, et ~l!, v! G~or~e ~. }lg1:31e, et ~l~ 7 
!lone), 11,ft~! th~ ~p,oy~ !if~ ~stat~ tg hiµ~self ang. :qi~ wife anq 
Jife ~stat~s ~~nt~d to th~ s~tig G~qrg~ J1,! ap.4 C: R: lJ9rn~~ 
B.efor~ ~xaµijning tJ-l~ ~e~d, l~t µs glan.c~ at th~ circu~-
~tap.c~s surroup.ding jt sg far· a~ they are djs~los~~ to u~ il! 
the recorg. Tlicy ~r~ singularly U!!Cop:mlicate4 and giye u~ 
~ siµi.ple P!~Jur~· Qf th~ fathe!' gf a nuin~r~ms f~iµily, whQ 
pwned much re!11 ~state, iJ.esfrip.g to qivt<Je it among. hjs chil-. 
pren and graµgcJliUlr~;n, by c1¢eg, an¢! sgttiµg hjs h~d tq 
parry out pis wish in strajghtf orward, eastly u11qerstoo~ 
term~. The purpos~ apd scQp~ pf th~ d~~d ?r~ t9Q pJaiµ tQ 
warrant further -comment. · 
Au· eitrh1sic, cjrcu~stange of g-reat impqrt~nc~, ho~ey~r, 
worthy of ~p~cj~l ~otjc~ ~nd µtO!'e e~teml~d ~o~~~~t, is th~ 
following: )ri.ye y~ars a.ft~r h~ li~d ex~cute4 the 4~~d, th~ 
gr~mtc;>r r~ferr~cl to it op. the o~casjoµ of µiakin.g his wiH h1 
l uly, 1908, ~nc:! st~ t~d ip. the wjll that, '' :{l)t vin&" iij. yideq 
;imo;ng :µii childr~n th~ g:r.eater part of my re~l estate by 
µ~~d, · I µow wj~h to djgpps~ pf !l~Y pEffsoµal ~f?ta te ' • * ~' t · 
'f)* *This, it s~~ms to µs, placeq g;rantor=t~stato¥ 's PWD: 
cp~stru~tiPJ?. op. the µe~g; f gr ju theEie f ~w wo~qs h~ 
~tated pis iµtentign in ~ki~Hi th~ dee~, 4is ~ollfidgnc~ that 
p.e h~d can·i~d out th~t i11t~~tio~ ~1~4, i:rnnli~cl~Y, hi~ s~tis-: 
faction with the result. · · 
. WouJd. lie li1t,ve ~nap.e this st;:1teJ.Uep.t had he tho~g4t that SQ 
qnpqrtant a. p~r~ Qf J}i§ ve~l ~stat~ holding~ Jts a r~ve:rsio~afy 
tnterest in (feorg~ Jlqr~~ 'Ei portiqn pf '' Tp.~ G-roye,?' wa:s qut~ 
~tanµtp.g1 · 
:A.~d ]1~9- p.e, so thought, would he µ,ot have mad~ so~e diEJ-
positiop. of that ip.terest, ~ yalµl:l,ble ~11-e, in th~ wm h~ wa~ 
then §ng-~ged i~ drawiµg f 
For, h§ must b~ pu~sume(l, wJlen he maqe tba.t wPI, to have 
~PW:t! wi1at prqpeJ?ty p.~ h~P., JJf.. E. Qhurgh V: Brqt,hf3r.ton: 
178 Va.. 155-:1~2~ . 
·.Sh~rnid he b~ pr~sumep. to hay~ intended to die iµt~state 
~s to that j:µterest f 0¥ is the conclusion inescapable (ha.t he 
~ntenµ~d, by :P.is d~ed, to convey the re~ainqer in "The 
Grove'' to his g·uan¢lchildr~n by G~QFge ~. aµd 0. R: ~OfTIE!~ 
poth or eith~i:, ~µd t:,:ioi1ght that he had done so, a~d haq 
thus divested htm~eJf of aJl inte1:e~t therein, after the lif~ 
·~state :which he :P.ad specjfiealty res~rved to himself and hjs 
lvifef 
·FoF Jlote-When the will was made, July 30, 1908, and 
when it spoke, upon the testator's death at sometime prigr 
to Juµe 9, 1909, the situation was to all intents and puFposes 
il,S it i~ ~op.~y1 t4~t is~ C: It: !fgrn~ i~~A U:vi~g is~u§, ~ lawful 
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child, C.R. Horne, Jr., who was born January 18, 1905, while 
George R. Horne bad none-then or thereafter. 
We respectfully ~ubmit that it is manifest that R. R. Horne 
did not intentionally die intestate as to the portion of ''The 
Grove" in litigation. 
If then he did not intentionally die intestate as to 
10* such property, dicl Jl:he so die inadvertently through a 
failure to carry out his intention as to the disposition 
of his real estate by the use of good and sufficient words in 
the conveyance of May 2, 19031 
Such intestacy cannot be presumed. 
On the contrary "there is a strong presumption that the . 
testator intended to dispose of his entire estate and the courts 
are decidedly adverse to adopting any construction of a will 
which leaves a testator intestate as to any portion of his 
estate, unless compelled to do so.'' 
llf.. E. Church v. Brotherton, (supra.), at page 159·, citing 
McCabe v. Cary, 135 Va. 428. See also Prison .Association 
v . .Russell, 103 Va. 563 a.nd Neblett v. Smith, 142 Va. 840. 
The only questions then would seem to be what was 
~rantor's intention and was the language used in his deed 
sufficient to express that intention. 
This brings us to the construction of the deed of May 2, 
1903. and the will of ,July 30, 1908, which mentioned and im-
nliedly ratified said deed. Schouler on Wills, 5th Ed., Sec. 
281. 
In construin_g· these instruments and especially the deed 
of May 2, 1903, from R. R. Horne and wife to George R. 
Horne. et ak, our inquiry is to ascertain what estate passed 
by that deed to Georg·e R. and C. R. Horne and their lawful 
children, and exactly who were intended to be the recipients 
of the estate so passing. 
In Virginia tlie rules of construction for wills and deeds 
are so well known and have been so often stated by this 
Honorable Court, that we do not ·reel disposed to encumber 
this petition with a needless citation of authorities. We 
shall, the ref ore, content ourselves with the following: 
11."' 111cFrom Potts v. Rader, 179 Va. 722, at page 727-728 
'' the intent of testator is the polar star for the guidance of 
the court. This intent must be collected from the language 
of the will examined as a whole giving force and effect to 
everv clause. It is not to be presumed that the testatrix 
Robert R.. Horne, et al., v. George R. Horne, et al. 9 
u~ed an unnecessary word or one to which no force can be 
given.'' 
Thi_s same principle is stated more in detail in Lindsey v. 
Eckels, 99 Va. 668, where is found the following: 
'' (the) object is to ascertain the intention of the maker as 
gathe~ed from the language used and the general purpose 
and scope of the instrument in the lig·ht of surrounding cir-
cumstances and when such intention clearly appears by giv-
ing to the words their natural and ordinary meaning, tech-
nical rules of construction will not be invoked to defeat it.'' 
Headnote No. 1. 
· ,ve will. attempt to apply these rules in the follo:wing con-
sideration of 
THE DEED. 
The first thing that strikes us about the deed is that it is 
between a man and his wife, as gTantors, and their children 
and gTandchildren, as grantees, and that the only considera-
tion is stated to be love and aft'ection. 
This makes quite evident the basis of the transaction; that 
it was not a business deal in which the gTantor should be 
presumed to intend to withhold all that he ilid not specifically 
convey, but, what he, llimself, termed a ''division'' of his 
real estate among· his children and their descendants in which 
he should be presumed to intend to convey all that he did 
not specifically withhold. 
Next we should note the great particularity with which 
the several conveyances are made to the eight children. In 
detail these are as follows : 
. . !} '. 
12* *To a daughter1 Mrs. Annie C. Starke, 150 acres: 
more or less, of a farm called ''Woodlawn", directing · 
that they should be taken from the western side of saitl · 
tract and naming the roads, lands, etc., by which they should 
be bounded. 
To a son, James E". Horne, '' all the rest and residue of 
the said farm, ,·Woodlawn', upon which part is the dwell-
ing· house and ·other buildings with" (note this) "rig·ht of 
way through the land of Mrs. Annie C. Starke.'' 
T·o a daughter, Mrs. Hattie B. Catlin, "the remainder, in 
fee, after" (note this) "the life estate of the parties of the 
first part to this deed (which life estate is hereby especially 
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reserved)'' the farm called ''Ladd's'', giving its location and 
naming· the owners of adjoining· property: 
To a daughter, Julia C. Horne, the farm called "Glascow" 
containing 110 acres, more or less, giving its location, .etc. 
· To a daughter, Mary W. Powell, the farm called ''Pol-
lards" containing 75 acres, giving its location, etc. 
T·o a daughter, J.l!Ja.,qgfo Gra.y Fd1ztlkner, two small farms, 
each of 33 1/3 acres, more or less, giving· their location, etc. 
To the three, daughters, Jitlia, Mary and Maggie, ''in equal 
1lortions, the remainder in fee after the life estate of the 
parties of the first part (which life estate is hereby expressly 
reserved) '' a tract of 40 acres on the Mechanicsville Road, 
adjoining• the lands of Bates, Garrett and Crump and finally 
''To George R. Horne and C. R. Horne, the remainder, 
after the life estate of the said parties of the first part (which 
life estate is hereby expressly reserved) of the fa.rm 
13:11: ( on) which the said parties of the first part *now re-
side, called 'The Grove' containing 260 acres, more 
or less, adjoining the lands of C. R. Horne a.nd the Mechanics-
ville farm bounded partly by the County Road which leads 
from Mechanicsville to Ellerson and partly by the Chicka-
hominy Swamp, for their lives then to their lawful children. 
I wish my son, George R. Horne, to be given my dwelling 
house and 75 acres of land and no more, running from the 
main road towards Chickahominy Swamp.'' Contrast this 
with the division of "Woodlawn". Is it not a fair inference 
that this difference was deliberate! 
These conveyances most surely do not indicate an ignorant, 
careless or uncertain draftsman, but one who definitely knew 
what he wished to do, a.nd how to do it, and one who in 
plain, unmistakable termR carried out his design. The 
g-rantor plainly had in mind a clear idea. of tl1e lands with 
which he was dealing·, the interests in them that he was con-
vcyinp; and the parties to whom those interests were being 
conveyed. Note the ca.re with which he locates each parcel 
ai1d describes its boundaries. Note, too, the rig·ht of way 
that l1e h, careful to convey to his son James over the land 
he was conveying· to his daughter Annie, and note, particu-
larlv how careful he was to reserve life estates to himself 
anl his wife, one in the land conveyed to Mrs. Catlin, an-
other in the small tract conveyed jointly to Julia, Mary and 
Mai~:g·ie and,a third in "The Grove", his home and the ob-
ject of this controver8y. Does it seem likelv that a man, 
so particular in all these respects, would overlook so im-
portant an item as the fee to a one-half interest in the home 
farm, presumably the best of his real estate holdings? Or 
does it seem almost beyond doubt that he intended to dis-
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pose of this as he did of the fee to all the other prop-
14 "* erty conveyed by the above *deed 1 In this ·Connection 
it should be noted that in no other case did he con-
template a reversion, or attempt to retain any interest in 
the property conveyed other than a life estate. Undoubtedly 
he intended these grants to be outright. Is not this conclu-
sion confirmed by the recital in his will that testator (grantor) 
had divided the greater portion of his real estate by deedJ 
What could this recital mean other than what it so plainly 
says Y That! he considered that he had divided up the greater 
portion of his real estate and thus had finally divested him-
self of the title Y Surelv the remainder in fee in one-half of 
the home farm would be in his mind, and would be included 
in his description "the gTeater part of my real estate". 
We humbly submit that the intention of the maker, "ad 
gathered from the language used and the general purpose 
and scope of the instrument in the light of surrounding cir-
cumstances", Lindsey v. Eckels, (supra), clearly appears 
and that that intention was to divest himself of all interest 
in ''The Grove", after the life estate expressly reserved to 
himself and his wife; if he failed to do sot such failure was 
inadvertent, not intentionnl. If we are correct in this, then 
it only remains to ascertain whether l1e succeeded in carry-
ing out that intention, for if it is possible to say that he did 
so by the language used, then, following the rule in the 
- Lindsey case (supra.), he will not be held to have failed. 
Let us, the ref ore, consider the grant of '' The Grove'' a 
little more closely giving· grantor's words "Their natural 
and ordinary meaning''. 
'' To George R. Horne and C. ~- Horne, the remainder 
after the life estate of the said parties of the first part 
Hi* (which life estate ~s hereby expressly *reserved) of the 
farm-called 'The Grove'-for their lives". By this, 
plainly, George and C. R. Horne were given a joint life es-
tate in "The Grove", no more, no less. At their <lea.tbs 
their respective interests ceased a.nd determined. 
Gran tor continues, "then to their lawful ·children", not, 
''to the children of each", or, "said children to take their 
pa.rent's sha.re", no, simply, and clearly, and without any 
qualification whatsoever~ ·' to their lawful children''. 
It is true that, after thus disposing- of the life estates and 
the remainder in ''The Grove" gra.ntor goes on to sav, "I 
wish my son, George R. Horne to he given my dwelling house 
and seventy-five acres of land and no more." ,v e shall re-
fer to this later; for the present it is sufficient to say that 
it is precatory and has no bearing on the quest.ion before 
us which may be posed as follows: "If grantor intended to 
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convey to his two sons a joint life estate in 'The Grove', 
with remainder over to such of his gTandchildren as were 
the children of those two sons, or of either of them, did he 
do so by conveying to the sons for their lives, then 'to their 
lawful children', when only one of said sons ever had chi.1-
dren? Or did there result an intestacy as to the interest of 
• the childless son 1:' In other words can the pl1rase '' their 
lawful ehildren'' be construed to mean the children of both 
or either ( if one had none) or must it mean, as held by the 
court below, "their respective children", in. spite of the fact 
that such construction will result in an intestacy? vVe use 
the word ''intestacy" advisedly, for the effect of holding· that 
the phrase '' to their lawful children'' did not pass -title to 
petitioners would be to create an intestacy, a thing repugnant 
to the law and one to be avoided. M. E. Church v. Brotherton, 
(s'u,vra). 
To revert momentarily to the precatory clause above men-
tioned, it should be pointed out, first, that it was not used 
to qualify the conveyance of the remainder but affected the 
life estate only. Of course, the mere fact that the 
16* 6 lif e tenants honored gr an tor's wish in dividing the 
farm between themselves, as they were in duty bound 
to do, ·can l1ave no bearing on the character of the estate in 
the remainder that was conveyed to their children by the 
deed. That grantor used this method deliberately to convey 
a wish, but only a wish, intended only as such, is evident. 
Contrast the lan~ua~e of this clause with the language used 
by the same e;rantor in the same deed when he conveyed a 
joint estate ( in fee) in 40 acres to Julia, Mary and Maggie. 
In the latter instance he was careful to convey ·''in equal 
p9rtions", in the former the conveyance is "to George R. 
Horne and C. R. Horne,-f or life.'~ Plainly this was de-
liberate and conveyed an undivided joint life estate in "'l1J1e 
Grove'' to George and C. R., qualified only by grantor's wish, 
a wish expressly so termed, and limited to such, by him-"I 
wish,'' he Raid and onlv that. 
Then, again, he could easily enoug·h have divided this farm 
between George R.. and C. R. and conveved it so divided as 
lie did in the --case of ''"Woodlawn'' when ·he conveved it to 
Annie a.ud .Ta mes. ,, 
~Why was tl1e tnantor so cnreful to make this difference in 
conveying- "The Grove"? Plainly, we think, because in the 
CR Re of "Woodlawn"., and the 40 acres, he knew the indi-
viduals to whom he wished the fee simple title to g·o, whereas 
in tl1e case of '' The Grove'' l1e did not. In the case of '' The 
Grove'', though, he did know the class he wished to receive 
and that class he plainly nominated as the lawful children 
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of George R. and C. R. Horne; in other words his lawful 
grandchildren by those two sons. It was his desire and in-
tention, carefully executed, that this class should share 
equally, per capita, not per stirves, a division which he could 
easily have arranged had he so desired; for we do not 
17w *doubt that had Mr. Horne wished these grandchildren 
to take per stirpes, he would undoubtedly have said so. 
If we are, c.orrect as to g-rantor 's intention, and we believe 
a natural and unstrained construction supports us, then the 
members of the nominated class would take by purchase, no-
question of a stirpital division could arise and all danger 
of an intestacy would be avoided. If this was his intention, 
and we think that '' the language used'' in the deed and the 
general purpose and scope of the instrument, in the light of 
surrounding circumstances, clearly make it apparent that it 
was, giving to the words their natural. and ordinary meaning, 
then. under the doctrine of Lindsey v. Eckels (supra), ''tech-
nical rules of construction" will not be invoked to defeat it. 
This we respectfully submit should be decisive of the case. 
THE OPINION OF THE COURT -BELO"W. 
In its written opinion which has been made a part of the 
record (pp. 13 to 22, inclusive), the Court below based its 
decision on two grounds : 
1. That the proper construction of the phrase "their law-· 
ful children" is ''their respective lawful children", citing 
authorities whieh we shall disc.uss hereafter. 
2. Tlhat the '' two life estates of George R.. and C. R. Horne 
in 'The Grove' were not a joint estate in that plantation 
but estates in separate and distinct parts of 'The Grove', 
certainly not less than life estates in common," and that 
this indicated an intent-that the remainder should pass per 
stirpes and not per capita. 
18,.. •Taking the latter gTound first we again call atten-
tion to the obvious fact that grantor-testator was an 
exact man and a careful dra.ug·htsman. As such, more than 
ordinary heed should be paid his choice and use of words, 
and if anythin~· is to be addtlcl to or subtracted from them, 
there should be even more tl1an the customary cogent reasons 
for so doing . 
. Now the question before us is, what estate did grantor in-
tend to convey to I1is grandchildren by the deed of May 2, 
1903, and the answer is found in the deed, itself, in the words, 
"the remainder after the life estate of the said parties of 
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the first part". It is true that intermediate life estates were 
granted the two sons and that one of these was limited to 
75 acres, but there is nothing· whatever in the deed to indi-
cate that grantor intended the conditions of his grant to 
his sons to affeet the grant to his gTandchildren. Quite the 
contrary, for he was careful to complete the conveyance of 
the remainder to those grandchildren before he said a word 
about the terms and conditions of the life estates to his 
sons. He gave to his sons "for their lives tben to their law-
ful cl1ildren' '. There is no division made by those words; 
they constitute an outright unqualified grant from R. R. 
Horne direct to his g-randchildren, the lawful children of 
George R. and C. R. Horne. And, it will be noted that R. :a. 
Horne conveyed to those grandchildren, not remainders in 
the estates conveyed to their fathers, but the remainder ii:i 
''The Grove" after the life estate that he had reserved to 
l1imself and his wife. The intervening life estate in no way 
affected this, and the designated class could only take by pur-
chase, per capita. . 
It should be stated that the wish expressed by the grantor 
in the precatory clause was honored, as it should have been, 
and that George R. Horne enjoyed his life estate in "seventy-
. five acres and no more''. This clause, of course, *was 
19*. intended to qualify only the life estate; in no way did 
· it have application to the remainder. 
. As there is no question of survivorship involved and the 
interei:;ts of tl1e life tenants are in no way concerned, it seems 
to us, that the character of their estate, whether joint or a 
tenancy in common, is purely an academic question and can 
only col)fu~e. the issue. We shall accordingly say no more 
on the subject. 
THE PROPER CONSTRUCTION OF TrHE PHRASE 
. . ·,,THEIR LA)VFUL CHILDREN''. 
on pag-c 16 oLtJ:ie recorcl the following- appears in the 
opinion of the Court below. 
'.'H is anpnrent that tbe remainders (sic) were given to a· 
clas~. But the question to be decided is were thw,1 given to 
nnP. class or to two chtsses" (Italics ours). . This assumes 
that two rem_ainders were conveved to the ~randchildren bY 
R.R. Horne whereas we in~i~t that there w::ts onlv one. This· 
distinction is imnorfamt. Hnrl we ~nnnot but feel that the 
fri ilnre t.o recog-nizc it interf erecl with tbe mental nrocesses 
of His Honor ~nd led to confusion in his final decision. 
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The Court then states the law as to members of a class 
taking per ca.pita, then refers to authorities to the effect that 
the presumption of a per capita distribution is not a strong 
one and is easily overborne. ''·It will yield to a very faint 
glimpse of a contrary intention deduced from a stu'dy of the 
will as a whole''. With these we haye no quarrel,· and we 
court a study of th~ will as a whole, which we are c:ertain 
will fail to disclose even the faintest '' glimpse of. a contrary 
intention". On this we desire to point out only tho 
20w significant *fact that the members of the class in thi:; 
case all stand in the same degree of relationship to 
grantor-testator. 
At the foot of page 17 the Court again discloses what we 
cannot but feel is his misconception of the question, when 
he sa.ys ''what did the grantor intend by the language he em-
ployed in the creation of the remainders in 'The Grove' 
after the expiration of the life estates reserved '"' * *I'' 
.(Italics ours) We again respectfully insist that grantor did 
not create "remainders a.fter • * * life estates reserved", but 
conveyed one remainder subject to certain life estates. The 
difference is obvious and real. 
On page 18 the court takes up the meaning of '' their chil-
dren'' and says, '' The grant is not made to the children of 
C. R. Horne nor to the children of George R. Horne, but to 
the two brothers for their lives and 'then to their lawful 
children'. These words necessarily mean their respective 
children because no children could be the children of both 
brothers.'' This entirely ignores the generic use of the word 
''their'' which to say the least is regTettable, since we are 
satisfied that it was unquestionably so used by gTantor-testa-
tor. Sueh a sentence as ''The citizens of Richmond built 
their.homes along the James", does not mean that each home 
so built belonged to all the citizens of Richmond, but only 
that the citizens of Richmond as a class built their homes 
along the James. 
In the case of Lehmcvn v. Lehrnan, 64 A.ti. 598, 599; 215 Pa. 
344, a widow with one child married a widower with -six 
children. Two -children resq.lted from the marriage and the 
husband took out a policy of insurance, payable to the wife, 
in trust for herself and '' their children''. The court 
21~ held here that the .husband's •children bv the :first wife 
were entitled to share in the proceeds, saying in part: 
'' The words 'their children' mig·ht be used in one connection 
to desig·nate the children having a. common parentage, and 
in another connection to desig1iate the children of the hus-
band and the children of the wife. Neither law nor common 
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usage has affixed such unvarying meaning· to the word 'their' 
as to prevent its appropriate use for the latter purpose''· 
See also Pope v. Pove, 119· N. E. 11, 14; 67 Ind . .App. 153. 
Surely this use of 0 their'' is too ordinary to require. au-
thority, and yet the Court below solemnly disallows its, cit-
ing· an English case, In re Hutchinson's Trusts, 21 Ch. Div. 
811, 816 (1882), where, what appea.rs to have been a rather 
reluctant judge so decided in these words, '' considerably as-
sisted, I must say, by an arg"llment which Mr. Hastings used 
and which I adopt, that in that place this must mean 'their 
respective children' because there could not possibly be any 
child who can say, I am the child of both". lVIr. Hastings' 
ingenious though specious argu~ent seems to be the hook 
on which hangs the whole line of decisions cited. 
On page 2(t of the record, the Court's opinion states that 
R. R. Horne was, of course, a.ware of the fact that George 
R,. Horne could not be the father of C. R. Horne's lawful 
children: etc., and that, therefore, ''it must be concluded that 
in uRing the worrls 'to George R. Horne and C. R. Horne * * • 
for their lives, then to their lawful children', he meant their 
respective lawful children.'' IS- this tenable, flying, as it 
does, in the face of all authority, by supplying a word to 
change the whole sense of the document rather than giving 
the words used by grantor-testator their usual and ordinary 
meaning?· And, further, by so supplying· such word and so 
changing the sense of the document, to create an intestacy, 
when by giving the words their ordinary meaning, such 
22* intestacv would *be avoided? We believe that to ask 
this question is to answer it. 
One· other authority cited by the court deserves comment, 
especially as we read it as more an authority for the position 
we take than for the court's decision. This is the case of 
,Johnson v. Kelly, 171 Va. 153. In it the division was to cer-
tain brothers '' or to the children of any of said brothers who 
may be dead''. The court held that the use of the disjunctive 
''or'' instead of the conjunctive "and" was significant and 
that a stirpital division was intended. Of course, it was! It 
is needless to repeat that there is no such indication of in-
tention in the document under examination. Again. In the 
Kelly case a.t page 157 the court said '' Moreover in another 
portion of the paragTaph under review the testator has dealt 
with the cl1ildren of Jefferson D. Kellv and the children of 
Willfam H. Kelly as scvarate classes'; (Italics ours). It is 
sip:nificant that in the instant case, grantor-testator did no 
such thing. In the Kelly case, testator divided his estate and 
left a share to each son for life then '' their shares'' to pass 
to their children. Here grantor-testator clicl not divide the 
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remainder and made no ref ere nee to the sons' shares being 
passed on to their children. The remainder he conveyed to 
thef3e children was, we repeat, the remainder after the life 
estate reserved to himself and his wife. 
We wish particularly to c.all attention to this use of the 
word "share" as1 we shall have occasion to refer to the point 
in connection with other authorities that we shall discuss 
later. 
In Johnson v. Kelly, testator in dealing with the 
shares of his sons, provided that '' the shares of those dying 
shall pass, etc.'' (Italics ours). In the instant case gTantor-
testator had no occasion to deal with the shares of George 
R. and C. R. Horne, for he conveyed the remainder direct to 
his grandchildren and ref erred to George R. and C. R. Horne 
in that connection only to identify those grandchildren as 
'' their lawful children''. 
23• * .AUTHORITIES OF RESPONDENTS. 
In the Court below, counsel for respondents relied on cer-
tain -cases which we think should be brought to the attention 
of this Honorable Court, though they are not mentioned by 
.Judge Bazile in his opinion. 
The first. of these is the case of Snell v. Scarboro, 135 S. E. 
(Ga.) 76 and is cited by counsel as authority for the proposi-
tion that the word ''their" as used in the deed under con-
sideration refers to George R. and C. R. Horne individually 
and contemplates that the remainder should go to the chil-
dren of each as a separate class. It is true that the head 
notes of the opinion, especially head note No. 1, would seem 
to bear out this construction and that the opinion at the 
bottom of page 77, column one, does likewise, but note these 
points in connection with the case. . 
The deed as in the instant case reserves a life estate to 
grantor, then leaves a life estate to grantor's sons, and then 
conveys the remainder to the children of those sons. It fur-
ther directs that the three grantees who took life estates 
should divide the tract between · themselves and that '' the 
line that they agree upon shall bind their heirs severally' .. 
(Italics ours). This it will be seen makes the Snell case en-
tirely different from the instant case, where gTantor, as we 
have pointed out, carefully avoids the use of such words as 
''each'', ''several'', and the like, thoug·h he · had used such 
language in the same deed in connection with other grants. 
For the- same distinction see the Kellv case. 
But further-in the Snell case, at the foot of column one, 
page 77 a.nd top of column two, the opinion is as follows : 
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''The word, 'their', as employed in the terms 'to their 
children,' and 'shall bind their heirs severally,' and 'then to 
their children,' refers io the grantor's named sons individ-
uaHy, and contemplates a grant in remainder to children of 
each as separate classes, rather than a grant to children of 
said sons as one class. See Keith v. Chastain,, 157 (Ga.) 1, 
121 S. E. 233.'' 
24* *Note that this gives no reason and cites no authority 
for the holding-, other than Keith v. Chastain, 121 S. E. 
(Ga.) 233, but when we turn to the latter case, we find that 
it does not hold like the Snell case and is certainly no au-
thoritv for the latter. · 
Keith v. Chastain (supra), is as follows: One Samuel 
Stephens undertook to convey certain real estate to Andrew 
L. Keith and his wife, Eliza .A.nn, who was Stephen's <laugh-
. ter. The consideration was partly cash, but mostly natural 
love and affection. ($150 and $2,350, respectively), which 
the court seemed to think ha.d considerable bearing, as it 
certainly should, on the question before it. 
After naming· Keith and his wife as parties of the second 
part, the deed, in the habendmn clause, recites, '' to have and 
to hold to them and to their children." This the court held 
to mean ''that the grantor had in mind his gTandchildren 
and that he intended to modify the former statement in the 
premises by an amplifying and identifyin!?," grant in the 
hn.bendum. '' In other words, that the children took along 
with their parents as gTantees. That is as far as this case 
!?;oes. It can be seen at a glance how wide of the mark this 
is when it is attempted to apply it to the ·case at bar. A read-
ing of the full opinion only makes the difference between the 
two cases more apparent. We respectfully submit that 
neither the Snell nor the Keith case supports the conten-
tion of respondents. 
Another case cited by counsel is Irvin v. Stover, 67 S. E. 
(W. Va.) 1119. This case, it seems to us, is not only not 
authority for respondents' contention, but might well be cited 
in support of petitioners·. Here, the !!Tant was from a man, 
Lewis Stover, to his son, Tollison .Stover, and the latter's 
wife, Martha Jane, "to be held by them as a homestead for 
themselves and after them to their heirs'' (Italics ours). 
The word ''children" does not occur. 
25• ·The court held, (see pag·e 1121). first, that this con-
veyed only a life estate to the husband and wife, turn-
ing its decision on the use of the word ''homestead", and, 
secondly, that the word "heirs'', in the deed, must be given 
its ''legal and technical meaning and to denote that class of 
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persons on whom the law would cast the descent• * * beca·use 
there is nothing in, the conveyance to indicate that the grronto·r 
meant to restrict its meanin;q" (Italics ours). Note the dif-
ference between that and the instant case. To g·o on from 
the opinion, pag·e 1121, at top of second column, '' when the 
instrument of conveyance contains nothing to indicate that 
the word 'heirs' is used in a restricted sense, such for in-
stance as to mean children or heirs of the body, it must mean 
heirs in general.'' There is much more to the same effect 
by which the court justified itself in giving the word ''heirs'' 
its technical meaning. As the husband and wife died at dif-
fere~t times and had two entirely different sets of heirs (in-
cluding in the husband's c.ase, children by another wife), 
the court held that the land must be divided, one moiety to 
the husband's heirs, and one to the wife's. Note in this 
opinion the interesting discussion of when the estate in re-
mainder to the heirs of Tollison Stover and :Martha Jane 
Stover vested, and, in. that respect, contrast the case with 
the instant case. There, of course, the class to take could 
not be ascertained until the ancestor's death while here the 
class to take wns ascertairmble at once and it onlv remained 
for. some person to be born into that class for the title to pass 
to that person, subject to opening up and admitting others 
of the same class, as they came into existence. · 
PETITIONERS' AUTHORITIES. 
Our search for satisfactory authorities, especially Vir-
ginia authorities, has not been very successful. This is 
quite often the case where the construction of a written in-
strument is concerned and small wonder, for, when it 
26e is considered *that the addition or subtraction of a 
word or even of a punctua.tion mark, the purpose of 
the instrument, its scope, the attending circumstances under 
which itis drawn and executed, and the infinite permutations 
and combinations of these factors, when it is considered that 
any one or all of these can give an entirely different meaning 
to an instrument, it is not surprising that such cases must 
each stand on its own bottom. 
Vl e have endeavored to discuss in some measure what we 
. conceive to be the purpose and scope of the instrument un-
der examination and the effect of the precatory clau,se. We 
have also discussed the attendant circumstances and such 
other extrinsic evidence as properly has bearing. 
This leaves nothing to be weighed but the actual words 
and phrases used by gTantor-testa.tor, and to some extent we 
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have dealt with these in discussing the opinion of the Court 
below. 
It seems, now, to be conceded that it was grantor-testator 's 
intention to nominate a class, at least one class, to take the 
remainder in '' The Grove''. We shall not, therefore, waste 
time in discussing the word ''children'' as being· a word of 
purchase and not a word of limitation, but shall go on di-
rectly to a further discussion of tlie meaning of the word 
''their'' and particularly of the phrase '' their children''. , 
This word, "their'', has been passed upon by our Supreme 
Court, which, in the case of Burk v. Hinton, 77 Va., page 1, 
26, 27, in construing· the phrase '' their term of office", said, 
"the language is peculiar and aptly adapted to the plan of 
classification of officers * * • it will be observed that the lan-
guage is especially appropriate to a class. It is 'the judges 
shall hold their office,' etc., and not that each judge shall 
27* hold his office." So it would seem, applying· *this con-
struction to the instant case that '' their children'' would 
mean the children of the two sons ( George R. and C. R.), as 
a class. and not the children of each; in other words, that 
grantor desired the remainder in '' The Grove'' to go to his 
grandchildren, who were the lawful children of George and 
C. R. Horne, as a class, and not, one-half to the children of 
George and one-half to the children of C .. R. This, too, of 
course, indicates a per ca_pita division. 
As we have said above, the cases do not help us much as all 
seem to be different in some respect from each other and 
from the instant case, so that i:,.one of them measures up to 
the standard set by Judge Keith, when he said, in W illiaims 
Printing Company v. Saunders: 113 Va.. 156, 179. . 
'' The value of a case as a precedent is affected by the 
consideration that the precise point for which it is relied 
upon as authority was presented in argument and consid-
ered by the court.'' 
In Virp;inia, the first decision worth considering- is that in 
Birthright v. Hall reported in 3 Munford at page 536. In 
that case, however, it will be noted that the word ''each'' 
was used and that by that use the ca.se was rendered en-
tirely different from the one hef ore us. If the c9nveyance 
in this case had been '' to the lawful children of each of them,'' 
we think there could b~ no doubt but that a per stirpes di-
vision would have been int<1ncled. As a matter of interest, 
in the Birthrhrht case, it is worth noting· tl1at the word 
''each'' is italicized, throughout, both in headnotes and in. 
opinion. 
Robert R. Horne, et al., v. George R. Horne, et al. 21 
In Hender son v. Peachv, 3 Leig·h, 68, the facts are very 
involved and not at all like those of the case at bar. The 
phrase '' their children", howev~r, was construed to mean 
the children of both of two sisters and not the children of 
each. 
In Stigler v. Stigler, 77 Va. 163, we have a case more 
28° in point with that *at bar, than any Virginia ·case tha.t 
we have found. There a man had his life insured for 
the benefit of ''his wife and their children". He bad been 
married b~f ore and had one child by his :first wife. This 
child was living with him when the policy was i'3sued and 
was the object of his special care and regard. By his second 
wife, who was his wife when the policy was taken out, he 
had five children. The. court in deciding that '' their chil-
dren'' included the child by bis first wife, said, that it was 
inconceivable in view of the attending circumstances that 
the insured would have omitted that child from his bene-
faction. This case is chiefly of value in showing the extent 
to which a court will look to surrounding circumstances in 
arrivin2: at its decision. 
As stressed throu~·hout tbis note, we feel that the surround-
ing circumstances in the instant case all show that R. R. 
Horne intended to divest himself completelv of the fee in 
"The Grove", and that he considered that ·he had done so 
in conveying the remainder to the lawful children of C. R. 
Horne and George R. Horne, even thoug:h he well knew 
Geor~e R. Horne had no children and might never have any. 
Finally we again call attention ·to the fact that by giving 
''their'' the meaning urged an intestacy will be avoided. In 
such a situation it would f?eem to be the policy of our courts 
to adopt the construction that avoids an intestacy. M. E. 
Clutrch v. Brothert01i, 178 Va. 155, 159 quoting from McCabe 
v. Ca·ry, 135 Va. 428 and courts are decidedly adverse to 
adopting any construction of a will which leaves a testator 
intestate as to any portion of his estate, unless compelled to 
do so. See also Neblett v. Smith, 142 Va.. 840, 848 and cases 
cited. 
*CONCLUSION. 
Petitioners respectfully present in conclusion that by the 
deed of May 2, 1903, R. R. Horne and wife intended to con-
vey the remainder in '' The Grove'' to a class composed of 
their grandchildren, who were the children of George R. and 
C. R. Horne or either of them, if one of them had no chil-
dren, and that petitioners, being all of said grandchildren, 
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are entitled to said remainder; 
That this intention can be carried out by construing the 
words '' their children'' to. mean the children of George R. 
and C. R. Horne or either of them ·if one of them be childless; 
That this construction would avoid an intestacv and would 
carry the remainder in '' The Grove'' to petitioners; 
That the court below erred h1 construing the words "their 
children'' to mean ' 'their re spec.ti ve children'' and by so 
erring deprived petitioners of property to which they are 
justly entitled.; 
Wherefore petitioners pray that an appeal and s11;persedeas 
be awarded them from the decree of the Circuit Court of Han-
over County of June 11, 1942; · 
That petitioners' counsel be granted a reasonable oppor-
tunity to state orally the reasons for reviewing that decree;· 
That, in the event an appeal is allowed, this petition be con-
sidered and treated as the opening brief for petitioners ·on 
the hearing of such appeal; that the decree complained of be 
reviewed and reversed; that a construction be given to the 
deed 9f May 2, 1903, from R. R. Horne and wife to George 
R. Horne and others, that is reasonable and will e.arry out the 
intention of the grantors, as contended for herein, and so 
avoid an intestacy as to any part of "The Grove", and that 
petitioners ma.y have all other general and proper relief in 
.the. premises. . 
*'A copy of this petition was delivered to Harold M. 
30'"' Ratcliffe, counsel for respondents in the lower court, the 
10th day of September,. 1942. 
Respectfully submitted, 
WELLFORD & TAYLOR, 
ROBERT R. HORNE, 
CHARLES' R. HORNE, 
ANN H. HUGHES and 
MARY J. HORNE, 
By Counsel. 
· Counsel for Petitioners. 
We, the undersigned attorneys qualified to practice in the 
Supreme ·court of Appeals of Virginia, hereby certify that 
in our opinion there is error in the decree complained of and 
that said decree should· be revie:wed and reversed by tho 
Supreme Court of Appeals. 
l. McD. WELLFORD, 
McDONALD WELLFORD. 
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Receipt of the foregoing petition for appeal and sivpersedeas 
and notice that the original thereof would be filed with the 
Clerk of the Supreme Court of Appeals at Richmond, Sep-
tember 10, 1942, is hereby aclmowledged this 10th day of Sep-
tember, 1942. 
Received September 10, 1942. 
M. B. WATTS. 
October 13, 1942. Appeal and supersedeas awarded by the 




In the Circuit Court for the County of Hanover. 
Pleas before the Circuit Court in and for the County of 
Hanover the 11th day of June, 1942. 
BE IT REMEMBER.ED that heretofore, to-wit :--on the 
7th day of June, 1941, came Robert R. Horne, Charles R. 
Horne, Ann H. Hughes 'and Mary J. Horne by Coune.el and 
filed their Bill in Chancery against George R. Horne, and 
Walker Starke, Roy Starke, R.alph 'Starke. Ellen Starke. 
Pauline Abram, Granville Starke, Claire Flournoy, Mabel 
Eaves, Lucian Horne, W. R. Horne, Lyman Horne, Ida C. 
Ratcliffe, B. L. Powell, Mrs. S. J. Wallace, Mrs. Ed Fanlkner, 
J. E. Horne, 0. C. Horne, Ralph Catlin, Luc.ille Catlin Drum-
mond, Mary Starke Smith, Hattie Starke Ratcliffe, Mrs. H. S. 
Haller, William Catlin, B. R. Catlin, Jr., Annie Starke Bart-
lett, Rose Horne Hamilton ; which Bill is in the words and 
figures following, to-wit:-
Robert R. Horne, Charles R. Horne, Ann H. Hughes, and 
Mary J. Horne 
V; 
George R. Horne. and vValter Starke, Rov Starke, Ralph 
Starke, Ellen Starke, Pauline Abram. Granville Starke, 
Claire Flournoy. Mabel Eaves. Lucian Horne, W.R. Horne, 
Lyman Horne. Ida C. Ratcliffe, B. L. Powell . .Mrs. S. J. 
Wallace, Mrs. Ed Faullmer, J. E. Horne, 0. C. Horne, Ralnh 
' .&: 
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Catlin, Lucille Catlin Drummond, Mary Starke Smith, Hat-
tie Starke Ratcliffe, Mrs. H. S. Haller, William Catlin, B. R. 
Catlin Jr., Annie Starke Bartlett, Rose Horne Hamilton. 
To the Honorable ,Judge of the -Circuit Court of Hanover 
. County, Virginia : 
Your Orators, Robert R. Horne, Charles R Horne, Ami H. 
Hughes, and Mary J. Horne respectfully repre-
page 2 ~ sent : 
(1) That your Orators are the only children and heirs-at-
law of C. R. Horne, and are the owners of an interest in 
certain real estate in Hanover Countv bv virtue of a certain 
deed executed by R. R. Horne and Mary Horne, his wife, as 
grantors to George R. Horne, C. R. Horne, et als., as grantees, 
said deed being dated May 2, 1903, and recorded September 15, 
1909, in the Clerk's Of.flee of the Circuit Court of Hanover 
County, in Deed Book 52, at page 65. A duly certifi«:)d copy of 
said deed is filed herewith marked "Exhibit A" together with 
a plat of survey of said real estate made by W. H. Redd in 
January, 1941, which is marked '' Exhibit B' '. 
(2) The real estate in which your Orators have an intm.·est, 
and the nature of that interest, is described in the above men-
tioned deed in the following words and phrases: 
'' To George R. Horne and C. R. Horne, the remainder, after 
the life estate of the said parties of the first part ( which life 
estate is hereby expressly reserved) of the farm which the 
said parties of the :first part now reside, called '' The Grove'' 
containing two hundred and sixty acres, more or less, adjoin-
ing the lands of C. R. Horne and the Mechanicsville farm, 
bounded partly by the County Road which leads from 
Mechanicsville to Ellerson, a.nd partly by the Chickahominy 
Swamp, for their lives, then to their lawful .children. I wish 
my son, George R. Horne, to be given my dwelling hom~P. and 
seventy-five acres of land and no more. running from the main 
road towards Chickahominy Swamp.'' ... 
(3) That the grantors, R. R.. Horne and Mory Horne, his 
wife, are deceased and their life estate in said farm accoru-
ingly terminated. 
(4) The grantee, C.R. Horne, has likewise died leaving vour 
Orators as his onlv children and heirs-at-law. .. 
( 5) The g-rantee," Geot·ge R. Horne, is still alive ancl resides 
in the dwelling house upon said land. 
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(6) That those persons other than George R. Horne 
page 3 ~ who are made parties defendant to this bill con-
stitute all known heirs of the grantors, R. R. Horne 
and Mary Horne, and have an interest in the said land in the 
event that there should be any reversion to the grantor or his 
heirs of the estate in such real property remaining upon the 
termination of the life estate of George R. Horne. 
(7) That one of such heirs and parties defendant, 0. C. 
Horne, is in the military service of the United States as a 
member of the U. S. Coast Guatd. · 
(8) That your Orators are unable to determine from the 
above deed the exact nature of their interest in said real 
estate, and are unable to determine the true location for 
boundaries of that portion, if any, of said real estate of whic.h 
they are at the present time the owners in fee simple. 
(9) That your Orators desire to sell any portion of said 
real estate to which they hold title in fee simple, but are un-
able to make such sale until such title is established, and the 
boundaries of that portion of said real estate belonging to 
them in fee simple have been determined. 
(10) That your Orators believe that said real esfafo is sus-
ceptible of partition in kind between themselves on the one 
hand and George R. Horne and the other parties in interest 
on the other. 
Forasmuch, the ref ore, as your Orators are remecliless in the 
premises save in a court of equity, they pray that the said 
George R. Horne, and Walker Starke, Rov Starke, Ralµh 
Starke, Ellen Starke, Pauline Abram, Granville Starke, Claire 
·Flournoy, Mabel Eaves, Lucian Horne, W.R. Horne, Lyman 
Horne, Ida C. Ratcliffe, B. L. Powell, Mrs. S. J. ·wallace, Mrs. 
Ed Faulkner, J.E. Horne, 0. C. Horne, Ralph Catlin, Lucille 
Catlin t Drummond, Mary Starke Smith, Hattie 
page 4 ~ Starke Ratcliffe, Mrs. H. S. Haller, William Catlin, 
B. R. Catlin, Jr., Annie Starke Bartlett, and Rose 
Horne Hamilton may be made parties defendant to this l1ill 
and required to answer the same, but not on oath ( oath bein~ 
hereby expressly waived), the said adults in their own proper 
persons, and the infants, if any, by guardian ail litem; that 
a proper guardian ad liter11, be appointed in this cause for said 
infants who shall also answer this bill; that an attorney be 
appointed in this cause to represent 0. C. Horne. and to de-
fend his interest in accordance with the terms of the Soldiers' 
and Sailors' Civil Relief Act of 1940; that proper process 
issue; that an order of publication be made against the heirs-
at-law of R.R. Horne and Mary Horne who reside outside of 
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the State of Virginia, and against the unknown heirs-at-law 
of the said R. R. Horne and Mary Horne; and that proper 
decrees may be entered indicating the nature and extent of 
your Orators interest in said real estate and establishing their 
right and title to same, and that any portion of said real estate 
which shall be found to belong to your Orators in fee simple 
shall be divided from the remainder of said real estate, and 
allotted .to. them jointly, and that all such other further and 
general relief iriay be afforded your Orators as the nature of 
their case will require or to equity .may seem meet. 
And Your -Orators will ever pray, etc. 
ROBERT R. HORNE, 
CHARLES R. HORNE,. 
ANN H. HUGHES, 
MARY J. HORNE, 
By: LINDSEY C. CLAIBORNE, 
Counsel. 
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PAGE 65 
THIS DEED made this 2 day of May 1903, between R. R. 
Horne and Mary Horne, his wife, of the. County of Hanover, 
State of Va, parties of the first part, and Mrs. Annie C. 
Starke, Mrs. Hattie B. Catlin, George R. Horne, C. R. Horne, 
Mrs. Mary W. Powell, James E. Horne, Julia C. N orme and 
l\fogg·ie G. Faulkner, of the ,County of Hanover, children of 
· the parties of the first part, and parties of the second part 
to this deed, 
WITNESS-ETH: That the said R.. R.. Horne, and Ma1-y 
Horne, his wife, parties of the first part to this deed, in con-
sideration of love and affection, do hereby grant and con._ 
vey, with general warranty, to their children, the said parties 
of the second part to this deed, the follqwing real estate, 
situated, lying and being, in the County of Hanover, in Henrv 
Magisterial District, to be owned and held by the said pat-
ties of the second part, as shall be specially hereinafter stated 
and set forth; that is to say: · 
To Mrs. Annie C. Starke, one hundred and fifty acres, more 
or less, of the farm called ''Woodlawn'' taken from the west-
ern side of said tract, fronting· on the Raleigh Road, and 
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running back N orthwardly, to the land of the late John Wil-
liams, Henry Kirby, deceased, George A. Clark, and Robert 
Tate, as laid off under the directions of the said R. R. Horne, 
and marked by a Road, Stakes, etc. 
To James E. Horne, all the rest and residue of the said 
farm Woodlawn upon which part is the dwelling house and 
other buildings, with right of way through the land of Mrs. 
Annie C. Starke, to Mrs. Hattie B. Catlin, the remainder, in 
fee, after the life estate of the parties of the :first part to 
this deed, (which life estate is hereby especially reserved) 
The farm of sixty five acres, more or less, called ''Ladd''. 
situated near Mechanicsville, and adjoining the lands of Mrs. 
J. B. Dickerson, G. D. Martin, and William Ran-
page 6 r dolph. To George R. Horne and C. R. Horne, the 
remainder, after the life estate of the said parties 
of the first part ( which life estate is hereby expressly re-
served) of the farm which the said parties of the first part 
now reside, called '' The Grove'' containing two hundred and 
sixty acres, more or less, adjoining the lands of C. R. Horne 
and the Mechanicsville farm, bounded partly by the ,County 
Road which leads from Mechanicsville to Ellerson, and partly 
by the Chickahominy Swamp, for their lives then to their law-
ful children. I, wish my son Geo. R. Horne to be given my 
dwelling house and .Seventy Five acres of land and no more, 
running from the main road towards Ohickahominy Swamp. 
To Julia C. Horne, the farm called ''Hlascow", containing 
one hundred and ten acres (110) more or less, lying· on the 
County Road leading from Walnut Grove Church to Shiloh 
Church, adjoining the lands of Wesley Martin, Anthony Glass 
and others. 
To Mary W. Powell, the farm called "Pollards" contain-
ing seventy five acres, lying on the road leading from Pole 
Green Store to Rural Point, adjoining the lands of E. L. 
Luck, A. \N'. Pollard and others. To Maggie .Gray F~nlk-
ner, two small farms, each of thirty three and one third 
(33-1/3) acres, more or less, one lying on .Shady Grove Road, 
adjoining· the lands owned by Richard Gentry deceased, also 
the lands of Bathurst Archer and others. The other adjoins 
the lands of J. B. Dickerson, Anne Henderson and others. 
To Julia C. Horne and Mary W. Powell, Maggie Gray 
Faulkner, in equal portions, the remainder in fee after the 
life estate of the parties of the first part, (which life estate 
is hereby expressly reserved) The tract of forty ( 40) acres, 
more or less, lying- on the Mechanicsville and Ellerson Roads, 
and adjoining the lands of Mrs. Katura Bats, Mrs. M. S. Gar-
rett and P. W. Crump. 
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The said parties of the first part· covenant that they have 
a right to convey all of the said land, that they have done no 
, · acf to encumber the said lands, and that they the 
page 7 ~ said parties of the first part, will execute such fur-
ther assurance of the said lands as may be req-
uisite .... ' 
Witness the following signatures and seals the day and year 
first above written. 
R. R. HORNE ...... : .... (Seal) 
MARY HO~NE, .......... (Seal) 
We the undersigned were present and personally saw Mr. 
R. R. Horne and Mrs. Mary Horne, his wife, sig·n the fore-
going paper dated May 2nd, 1903. 
State of Virginia, 
MRS. M. DUTROW 
W. C. NEWMAN. 
County of Hanover, to-wit: 
I, W. C. Newman, a J. P. in and for the County aforesaid, 
in the State of Virginia, do hereby certify that R.R. Horne 
and Mary Horne his wife, whose names are signed to the 
foregoing writing bearing date on the 2nd day of May 1903, 
have each acknowledged the same before me in my County 
aforesaid. · 
Given under my hand this 2 day of May 1903. 
W . .C. NE.fflµN, J.P. 
This deed was presnted in the Clerk's Office of the Circuit 
Court of Hanover County on the 15th. day of September 1909, 
and with certificate annexed admitted to record at 1 O'Clock 
P. M:. 
Teste: 
CLARENCE W. TAYLOR, Clerk. 
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In the Circuit Court of the County of Hanover. 
Robert R.. Horne, et als., Plainti:ff s, 
v. 
George R. Horne, et als., Defendants. 
Your respondents Mabel Eaves, George W. Horne, Lucien 
Horne, Lyman Horne, J. E. Horne, 0. O. Horne, and Rose 
Horne Hamilton, for answer unto a Bill of complaint ex-
hibited against them and others -in the Circuit Court of H e-n-
rico County, or to so much thereof as they are advised it is 
necessary to answer, answer and say: 
That they admit the allegations set forth in paragraphs 
1, 2, 3, 4, 6 and 7. 
That since the institution of this suit, George R. Horne 
has died leaving no children, which terminates his life estate 
in the property described in the Bill and proceedings, and 
according to the terms of the .deed, that portion of the farm 
tract containing seventy ..,five acres, together with dwelling 
house thereon, running from the main road towards Chicka-
hominy Swamp, reverts back and deseends to the heirs at 
law of R. R. Horne, among which your respondents are num-
bered. 
Your respondents therefore unite in the prayer of the 
Bill for a partition of this property and for the establish-
ment of their interest therein. 
And now having fully answered they pray to be hence dis-
missed with their -0osts in this behalf expended. 
j-:-,":"", I ! l ·:· 
• I • 
MABEL EAVES, 




O. C. STONE and 
ROSE HORNE HAMILTON, 
Bv H. M. RATCLIFFE, Counsel. 
.. ' 
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page 9 ~ And upon another day, to-wit: December 26th,. 
1941. · 
Robert R. Horne, et als., Complainants, 
v. 
George R. Horne, et als., Defendants. 
This cause came on this day again to be heard on the papers 
formerly read; on the report of Commissioner, William E. 
Crawford, dated December 23, 1941, and :filed in the Clerk's 
Office of this Court, December 24, 1941, and on the exhibits 
returned therewith and was argued by counsel. 
Upon consideration whereof it appearing to the court that 
R. R. Horne and wife by t];teir deed dated May 2, 1903, con-
\Teyed a life estate in the farm known as "The Grove" in. 
Hanover County, Virginia, to their sons, George R. Horne 
and C. R. Horne with remainder over to the lawful children 
of said George R. Horne and C. R. Horne; that the said 
George R. Horne is dead leaving no lawful children and that 
the said C. R. Horne is dead leaving lawful children who are 
the complainants herein; that the said George R. Horne and 
C. R. Horne as between themselves did divide the said farm 
and DX and establish certain boundaries to their respective 
portions which said division and the boundaries so fixed and 
established constituted a proper partition of said farm, the 
court doth so find; 
And it further appearing that the lawful children of the 
said C. R. Horne are Robert R. Horne, C. R. Horne, Mary 
Horne, and Ann Horne Hughes,,, (wife of Carol T. Hughes), 
the complainants herein and that said children are jointly 
entitled in fee simple to that portion of said farm allocated 
to him, the said C. R. Horne, in the above division, The court 
doth Adjudge, Order and Decree that that portion of the 
farm, known as "The Grove", which was held by C. R. 
Horne during his life and which is shown on a plat made by 
H. S. Redd dated January, 1Q41, as containing 
pag·e 10 ~ 194.6 Acres and returned by Special Commissioner 
Crawford as an exhibit ,vith his said report of 
Dec~mber 23, 1941, be and the same is hereby divided from 
the remainder of the said farm and be and the same is hereby 
allotted in fee simple, jointly, to the said Robert R. Horne, 
C. R. Horne, Mary Horne, and Ann Horne Hughes, ( wife of 
Carol T. Hughes), the lawful children of said C. R. Horne. 
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For the purposes of the above mentioned case and for the 
settlement of the issues therein involved, it is stipulated by 
and between the parties hereto as follows: 
(1) R. R. Horne and wife by deed dated May 2, 1903,-did 
divest themselves of all their property in the .County of Han.;. 
over, Virg·inia, which deed is made a part of the record 
hereof. R. R. Horne at the time of his death owned -real 
estate in the County of Henrico. 
( 2) The said deed was recorded September 15, 1909. · - ·· · · 
(3) R. R. Horne wrote his last will and testament July 
30, 1908, which was probated June 9, 1909, and the said tes-
tator spoke of said deed in such manner as to indicate that 
it had been delivered prior to the making· of the will; that 
said deed was duly delivered at an unknown date prior· to 
the date of said will. R. R. Horne died prior to June 9, 
1909. 
(4) C.R. I:Jorne died July 15, 1930, leaving surviving him 
four children, namely, C. R. Horne, Jr., born January 18; 
1905; R. R. Horne, living, born November 20, 1911; Mary J. 
Horne, living, born December 29, 1908; and Anne Horne 
Hughes, living·, born August 14, 1913. 
(5) George R. Horn'e died August 19, 1941, without issue. 
(6) That the sole issue involved in this controversy is' 
the construction of the above deed and particularly the fol-
:: . lowing clause : 
'' To George R. Horne and C~ R. Horne, the remainder, 
after the life estate of the said parties of the first part (which 
life estate is hereby expressly reserved) of the farm which 
the said parties of the first part now reside, called "The 
Grove" containing two hundred and sixty acres, more or 
less, adjoining the lands of C. R. Horne and the Mechanics-
ville farm, bounded partly by the County Road which leads' 
from Mechanicsville to Ellerson, and partly by the 
page 12 ~ Chickahominy Swamp, for their lives then to their 
lawful children. I wish mv son George R. Horne 
to be g·iven my dwelling house and seventy-five acres of land 
and no more, running from the main road towards Chicka-
hominy Swamp.'' · 
7. That in accordance with the clause in which the grantor 
expressed the wish that George R. Horne l1ave the dwelling 
· house and seventy-five (75) acres, George R. Horne occupied 
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for life that portion of the farm known as "The Grove" 
consisting of the dwelling house and 75 acres running up from 
the main road to the Chickahominy swamp, and C . .R. Horne 
occupied for life the remainder of the farm. That C. R. 
Horne and George Horne during their lives established a 
line of partition between their respective life estates and oc-
cupied same du1·ing their lifetimes. That the children of 
· C. R. Horne during the lifetime of George R. Horne insti-
tuted a partition suit against George R. Horne and the other 
children and grandchildren of R.R. Horne, deceased, for the 
purpose of establishing their interest as the remaindermen 
after the life estate of their· father, in that portion of "The 
Grove" occupied by their father, C. R. Horne, during his 
lifetime, and upon the motion of the children of C.R. Horne, 
the cout't accepted as the line of partition the line as estab-
lis~ed by· George R. Horne and C. R. Horne during their 
lifetime, by decree of this court entered on December 26, 1941. 
page 13 ~ In the Circuit Court of Hanover County. 
Robert R. Horne, et al., 
v. 
George R. Horne, et al. 
OPINION OF THE COURT. 
. ' 
This suit started as a suit for the partition of a valuable 
farm in Henry District, Hanover County known as '' The 
Grove". By deed of May 2, 1903, R,. R. Horne and wife re-
serving· a life estate therein for themselves gave remainders 
therein for life to their sons George R. Horne and C. R. Horne 
with remainders after their deaths '' to their lawful chil-
dren''. The deed also provided '' I wish my son George R. 
Horne to be given my dwelling house and seventy-five acres 
of land and no more, running; from the main road towards 
Chickahominy Swamp.'' 
This deed although witnessed by two witnesses and duly 
acknowledged before W. C. Newman, a .Justice of the Peace 
for Hanover County was not admitted to record until Sep-
tember 15, 1909, after the death of the grantor. Who had 
possession of the deed in the meantime is unknown. How-
ever, the testator in his will probated in the Clerk's Office 
of Hemico County on June 9, 1909, and dated July 30, 1908, 
speaks of this deed in such a manner as to indicate that it 
Robert R. Horne, et al., v. George R. Horne, et al. 33 
had been delivered prior to the making of the will, and it is 
the opinion of the Court that it conclusively appears from the 
will that the deed in question was delivered prior to July 
80, 1908, the day on which the will was executed. 
It may also be noted that the grantor R. R. Horne, who 
had been the Treasurer of Hanover County for a number of 
years, was the owner of a large number of valuable tracts 
of land in Henry District, Hanover .County, and that by the 
deed of May 2, 1903, he divided his various farms among his 
several children. The most valuable of these tracts was "The 
Grove'', and it is the clause of that deed which dis-
page 14 }- posed of "The Grove" which is the subject to thi~ 
suit. This clause of the deed will be quoted later 
in this opinion. 
C. R. Horne died July 15, 1930, leaving four children, the 
plaintiffs in this suit. It appears that they had contracted 
to sell that part of "The Grove" in which their father had 
been given a life estate, and the title examiner had raised 
some question as to whether the property had been properly 
partitioned between C. R. Horne in his lifetime and George R. 
Horne who was then alive. This suit was accordingly in-
stituted in which the plaintiffs prayed for a partition of that 
part of '' The Grove'' taken by them under the afore said deed 
on the death of their father from that part in which George 
R. Horne had a life estate. 
George R. Horne and all of the heirs of R. R. Horne, the 
gr an tor in af oresaicl deed other than the plaintiff were made 
parties defendant. George R. Horne who was living at the 
time the suit was instituted died, without issue, on August 
19, 1941. 
· Thereafter on September 29, 1941, and on October 29, 1941, 
certain of the heirs of R. R. Horne filed answers, by leave 
of Court, in which they asserted that on the death of George 
R .. Horne, without issue, that part of '' The Grove'' which 
he had received under the aforesaid deed reverted back to 
the estate of R. R. Horne and descended to his heirs among 
which these defendants were numbered. 
By decree of December 4, 1941, this cause was referred to 
a Commissioner to ascertain who were the heirs of R R. 
Horne: who were the necessary parties to this suit, and what 
were the boundaries fixed bv the life tenants as between them-
selves in '' The Grove''. -
On December 24, 1941, the CommiRsioner filed his report 
in whicl1 he set forth the names of all of the heirs of R. R. 
Horne, deceased and reported that they were all properly be-
fore the Court. He also reported that George R. 
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pao·e 15 ~ Horne and C. R. Horne had in their lifetime estab-
0 lished a line of partition between the house tract 
o·iven George R. Horne for his life and the balance of said 
farm given by said deed to C. R. Horne for his life, and re-
_turned a survey showing said line of partition thus estab-
lished. 
. · By a decree of December 26, 1941, the two tracts as thus 
divided by the life tenants were approved and partitioned. 
This left for determination the issue raised by the answers 
of the defendants which contention is denied by the plain-
tiffs. 
The controversy before the Court involves the construc-
tion of the following· provision in the aforesaid deed of May 
2, 1903, from R. R. Horne and wife to Annie C. Starke et 
al. : '' To George R. Horne and C. R. Horne, the remainder, 
after the life estate of the said parties of the first part (which 
life estate is hereby expressly reserved) of the farm which 
the said parties of the first part now reside, called 'The 
Grove' containing two hundred and sixty acres, more or less, 
adjoining the lands of C. R. Horne and the Mechanicsville 
farm, bounded partly by the County Road which leads from 
:M:echanicsville to Enerson, and partly by the Chfokahominy 
Swamp, for their lives then to their lawful children. I wish 
my son Geo. R. Horne to be given my dwelling house and 
seventy-five acres of land and no more, running from the 
main road towards Chickahominy Swamp.'' 
It appears from the evidence that shortly after the taking 
effeet of the life estates given to George R. Horne and 0. R. 
Horne, they adopted a hedge row and fence as the partition 
line between their respective estates which line was there-
after accepted as the line between the places g·iven them for 
life by the aforesaid deed. By this line of division George R. 
Horne received 76.25 acres and C. R. Horne 194.6 acres. 
This line of partition was later adopted and approved as the 
line of partition between the respective parts of '' The Grove'' 
divided in accordance with the diredions contained in said 
deed, by decree entered in this cause December 26, 
page 16 ~ 19·41. 
On behalf of the children of C. R. Ho·rne it· is 
contended that the proper construction of the language of 
the deed creating the remainders in fee in "The Grove'·' is 
that the remainders were given to a class composed of the 
children of both, if both have children, or if onlv one has 
children of the children of such one; and George ·R. Horne· 
having died without issue the whole estate has passed to the 
children of his brother C. R.. Horne, also deceased. 
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On the other hand the heirs of R. R. Horne, the grantor 
in the deed, excepting the children of C. R. Horne, contend 
that the deed created life estates in separate and distinct 
parts of '' The Grove'" or at the least life interests in com-
mon and that the remainders after their deaths must be con-
strued to be distributive so as to give the share of each to 
his children if he has any; and, George R. Horne, having died 
without issue that part of the estate given him for his life re-
verted to the estate of the original. grantor. 
It is apparent that the remainders were given to a class. 
But the question to be decided is were they given to one class 
or to two classes. If they were given to one class then the 
children of C. R. Horne would be entitled not only to the re-
mainder in that part of "The Grove'' given their Father, 
but to the remainder in the estate given George R. Horne. 
If, on the other hand two classes in remainder were intended 
by the words used in the deed, the children of C. R. Horne 
cannot take as purchasers the remainder in the estate given 
by the deed to George R. Horne. 
The law is settled that where a g·ift is to a class and it fails' 
as to one of the class because of death, revocation, or any 
other cause, the survivors of the class will take. Saunde,rs 
v. Saimders, 109 Va. 191, 195 (1909), and authorities there 
cited. . 
It is equa11y as well settled that where a legacy, devise or 
grant is to several, whatever may be their relations to each 
other, or however the statute of distributions or 
page 17 ~ of descents might operate upon such relations, 
equality is the rule, unless the testator or grantor 
has established a different one. Crow v. Crow, 1 Leigh 74, 77 
(18). 
As was said in the recent case of Johnson v. Kelly, 171 Va. 
153, 155-6 (1938): "This rule of construction has been recog-
nized and applied many times by this Court. See H oxton v. 
Griffith, 18 Gratt. 574, 577; Walker v. Webster, 95 Va. 377, 
381, 28 S. E. 570; Whittle v. Whittle's Exor's, 108 Va. 22, 
25, 60 .S. E,. 748; Driskill v. Carwile, 145 Va. 116, 123, 133 S. 
E. 773; Mu.rchison v. Wallace, 156 Va. 728, 739, 159 S. E. 106; 
Ward v. Ottley, 166 Va. 639, 641, 186 S. E. 25. 
'' But it is equallv well settled that the presumption of a 
'f)er capita distribution is not a strong one and is easily over-
borne. It will yield to a very faint glimpse of a contrary 
intention in the context' ( 11 orton v. Griffith, · lntpra). or a 
contrary intention deduced from a studv of the will as a 
whole (Mitrcltison v. Wallace, sitpra; Ward v. Ottley, sitpra)." 
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The same rules applicable to the construction of wills are 
equally applicable to the construction of deeds. Lindsey v. 
Eckles, 99 Va. 668, 671, 40 S. E. 23 (1901). As was there 
said: '' Whether construing· a deed or a will, the object is 
to discover the intention, which is to be gathered in every 
case from the g·eneral purpose and scope of the instrument, 
in the light of the surrounding circumstances. Stace v_. Bum-
gardner; 89 Va. 418; Porn. Eq. Jur. (2nd ed.) see 1012. 
'' Technical rules of construction are not to be invoked to 
defeat the intention of the maker of the instrument, when 
his or her intention clearly appears by giving to the words 
used their natural and ordinary import.'' 
The inquiry is, therefore, what did the grantor intend by 
the language he employed in the creation of the remainders 
in '' The Grove'', after the expiration of the life 
page 18 r estate reserved and created by the clause which 
disposed of that farm? "The intention of the 
grantor must be gathered from the language he has seen fit 
to employ" Wilson v. Langhorne, 102 Va. 631, 637 (1904). 
The language used by the grantor here is : '' To George R. 
Horne and C. R. Horne * * * for their liv:es then to their law-
ful children.'' 
The grant in remainder is to '' their children'' meaning the 
children of the two life t~nants. The grant is not made to 
the children of C. R. Horne nor to the children of George 
R. Horne, but to the two brothers for their lives and "then 
to their lawful children". 
These words necessarily mean their respective children 
because no children could be the children of both brothers. 
·. In re Hutchvnson's 'l'rust, 21 Ch. Div. 811, 816 (1882), is 
strikingly applicable to the case at bar. There a testatrix 
bequeathed personal property in trust for E. S. for life, 
and after his death for his issue, and on failure of his issue 
to F. H. S. and R. S. share and share alike a.nd after the de-
cease of F. H. S. and R. S. to their children share and share' 
alike, and to their heirs forever." E. S. died without issue. 
F. H. S. also died without issue. R. S. died leaving· issue. 
The children of R. S. claimed the whole fund, it being con-
tended that the bequest after the death of F. H. S. and R. S., 
who were brothers, was a gift to a class composed of the chil-
dren of both if both left children or if onlv one left <-hil-
dren to the children of that brother~ and F. n·. S. having· died 
without issue that the whole fund belonged to the children 
of R. S. 
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This contention was rejected by the Court, which said: 
"Now, what is the disposition? It is to their children. "\Yell, 
following the decisions, and considerably assisted, I must 
say, by an argument which Mr. [lastings used, and which I 
· adopt, that in that place this must mean their respective chil-
dren, because there could not possibly be any child 
page 19 ~ who could say I am the child of both, I am bound 
to read 'after the death' as meaning 'after the 
death of each' and 'to their children' as 'to their respei!tive 
c.hildren' I admit the force of Mr. Hastings' argument on that 
part of the gift, and I think these authorities have laid clown 
a rule of construction which I am bound to follow; therefore, 
I so decide. '' 
It was therefore held that the children of Robert .Synge 
took only one moiety of the estate to be divided equally be-
tween them. 
To the same effect see also, Arrow v. Mellish, 1 De G. & 
Sm. 355 (1847); and Wills v. Wills, 4 L. Rep. 20 Eq. 342 
(1875). 
In Willes v. I!ouglas, 10 Bevan 47 (1847), the testator g·ave 
his property in trust to be equally divided between M. J., C. L. 
and L. A., the interest arising therefrom to be equally di-
vided share and share alike, between the said M. J., C. L. 
and L. A., separate from and distinct from their husbands, 
and for their sole use; and at their decease to be divided 
amongst their daughters. It was held that M. J., C. L. and 
L. A. each took one-third for life with remainder as to her 
one-third to her daughters, that is the shares of the life ten-
ants passed per stirpes to their respective daughters. 
In Tarriere v. Peakes, 2 Simon & Stuarts Rep. 383 (1825), 
the testator provided a legacy of £600 to F. for life and at 
her death to her two daug·hters in equal shares and at their 
death to their children. One of the daughter's died without 
children. It was held that the children of the other daughter 
did not take the whole £600, but only their mother's share. 
Sir John Leach, V. C., said: "Here the children of each 
daughter must plainly take their mother's share upon her 
death; and there are no words which can carry one dan~h-
ter 's share to the surviving daughter or her children." 
The English cases uniformly hold that the words "their 
children" when employed in gifts of future estates after life 
estates given to two or more brothers or sisters with re-
mainder '' to their children'' invariablv means to 
page 20 ~ ''their respective children'' for the ail sufficient 
reason that no child can possibly be the child of 
both brothers or sisters. · 
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'];4~ gr~ntor h+ m~king the ¢!e~d i:q. qu~~tim1 w~s, of cqurse3 
aware .·of the fact th~t" Georg~ R. Hor~~ ~qulp. n9t "f?e th~ 
fat~~!' ~~ (J°: ~~- H9rn~'~ lawful -c!J.iidr~n ~n4 µkevri~~ that 
c! ~~ ~or~~ cqui~ n9t b~ t.h~ fath~r pf Q-eqrge R· ~qrn.e '~ 
lawful cJii!.d!en. !t :µi~~t, th~r~fgre, ~e con~h1d~4 that 1p. µsmg 
t~~ i<?rds '' t<;> (l§orge ~. fior!!e ~nd Q! R. ·~orn~ * * • f ~r 
their liv~s, tiiep. to t~mr l~wf~l ~bil~re~ ", 4e !ll~a~t "t4e1r 
:respecttv~ · t~wfµl cpildre:p. ", ijlld it it3 S9 4elq. . 
Tms ~oncJusio11- js fully ~uppqr~~4 QY wh~t wa~ S~l<J by thQ 
Court of ~ppe~ls iq. J4h'Mofi v! I(elly, 171 V~. 15q; :t.57 
(193~): In -t'.µa{ c~se tli~ t~stator ~evised op.~-:fift4 p~rt of 
his estate to each of two sons for their lives '' and- at the 
~eath .<;>f ll!Y s~1ci. S(?il~ ··j~ft~1:sop.)): ~~itv ·~n4 Will.iarn H~ 
J{el)y t4et~ 13gar§s to pa~~ tp th~ir cl1ildren or th~i!· q.e~c~nd-: 
~nts' '~ I:q. cq:µstruing ~nQt:P~r prnvisio~ of tbe !Y!ll it be-: . 
~a~~ n~e~s~ry f o~· tpe Qoµrt to cop.sider and c.onstrn~ th~ 
quot.eel prpyisio.n: Ip cl.Ping i:,q, th~ Cqurt, spe~l~ing through: 
~fr. Justic~ Eggl~&ton, isaid "~foreover, in 4anoth~r portio~ 
pf tµ~ pan1grapp. und~r revfe~, t~e t~st~to:r has ¢!e~H wit4 
the cl)iidr~~ · of J ~ffer.sop. :P~ K~lly ~np. t4e childr.en of Wil-
liam· H~ Kelly ~~ sep~rate classes. H~ provides tha~ upon 
the c!e~tµ 9f l:µs soµs, J ~fferso~ and William, their. shar.es of 
the property which he had q~yis~d tp therµ for, t4eir, re-: 
spective lives should 'pass to t4eir cl}.ildreµ or. t4eir f!escend-: 
~nts ', wh-ic!i1 of coiir:se, ?ne0tn~ tl~at J f3ff ersmi '~ sh,are should 
pass to his children, and that William's share should p~ss ta 
the l.atte·r's children * ·* ,, n (Italics supplied). 
Althougp. the reason heretofo:re assigned is conclusiv:e of 
the issue here, there is anothe1! well established reason why 
the children of 0. R. Horne ar!e not entitled as purchasers. 
under the above mentioned deed to the remainder in that part 
of '' The Grove'' given te George R. Horne. That reasen is 
that the two life estates of Geo. R. Herne and C. R. Horne 
in n The Grove 2 ' wer.e not a joint estate in that 
page 21 ~ plantat~on, but estates in separ-ate and distinct 
parts of '' The Grove'' certainly not less than life 
estates in eommon. 
In Carneal v. Lynch, 91 Va. 114, 117 (1895), it is said: "Mr~ 
Minor says : £ A tenancy in common is where two or more 
hold the same land with interests accruing under the same 
title, but at different periods; or conferred by words of limi-: 
tations importing that the grantees a.re to take in distinct 
shares', 2 Minor's Inst.s. 494, citing l Stephen Oom. 323. '' 
It is evident from the terms of the deed that Geo1!g'.e R~ 
Horne and C. R. Home were given distinct shares in '' The 
tlr~~e 2' ;mp t}~ey s~ eonst~ned the dee~ hy prpnwtly r.~tab-: 
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lishing a line of partition between their respective parcels in 
accordance with the directions contained in the deed grant-
ing· their life estates. 
It has been generally held that the fact that the will or 
deed creates life tenancies in common indicates an intent on 
the part of the testator or grantor that the remainders shall 
pass per stirpes and not ver capita. · 
Thus, in 2 Jarman on Wills ( 6th Am. Ed.), pp. 207-8, it 
is said : '' * * * The conclusion then depends in a great 
measure upon whether the tenants for life take jointly or as 
tenants in common. If the latter, then as the share of any-
one will on his decease, go over immediately, -without wait-
ing for the other shares, it is probable that the testator in-
tended it to continue separate and distinct from the other 
shares, and consequently, to devolve on the children pe1· 
stirpes. If otherwise, then it would follow that the different 
shares would go to different classes of children ; for after 
the death of the tenant for life who first died, another might 
have more children, who would be entitled to participate 
in a share of anv tenant for life who died afterwards.'' 
See also Pa1·ker v. Glo1.1er, 42 .N. J. Eq. -559, 561-2 (1887). 
In Taylor v. Fauver, 2 Va. Dec. 555, 556, 28 S. E. 317 
( 1897), the will provided : '' The balance I will 
page 22 r and bequeath to my sisters or their heirs equal to 
all.'' The testator had several sisters who sur-
vived him and one sister who predeceased him leaving a num-
ber of children. The Court held that the division should be 
per stirpes, and that the children of the deceased sister were 
entitled to the share which their mother would have taken 
had she been alive. 
See also Johnson v. Kelly, 171 Va. 153, 157 (1938). 
George R. Horne having died without issue the estates 
created by the above mentioned deed i:µ his part of ''The 
Grove" have terminated. 
The contingency on the happening· of which an estate in 
fee simple was gTanted therein never occurred and is now 
impossible of happening. Therefore, that part of "The 
Grove'' granted to George R. Horne for his life has reverted 
by operation of law to the original grantor and, he being dead, 
is now vested in his heirs. And it is so held. 
Counsel will prepare a decree in accord with this opinion. 
April 13, 1942. 
J.PJON M. BAZILE, Judge. 
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$upre~~ Op~r~ oi' Appe-~ts ii! Vifg{llf~ 
.And upon anothei· day, to-wit: being the day 
and date. fi~·s~ ~ereinabove written-:-June nth~· 
· R~I{eFJ ~- ~o~·ne;. e~ als~, ?Iaintiffs1· 
'l). . . 
Geoi:ge R. Horne, et als.~ Defendants. 
" • i • • • • • 
.. DECREE. 
~ fhis c~~s~ cime· .. ~n · tJ:ifs · d·ay ag~in.· to. b~ heard up.on t~Je: 
p~p~:rs formerly read ~n<;I _ upb~ ~ ,shpul_at10n of. facts file4 
~er~in by le~ve of court ~~d w~s argue~ by counsel. 
.•. '. . . • . . : . . .: .. • . : 1 
UPON CONSIDERATION WHEREOF, it a1Jpe.arfog tq, 
the court that there is left for consideration oi1Iy tl1e issue 
raised by. the answer of .. def en clan ts a's . to. the disposition' 
made in t:&e deed from R. R~ }loriie and wite to Annie c.; 
Starke, ef als.; of the ·rema'inder in thaf par.for "The Grove",; 
which was allocated to. Geo·rge R. Hoi;iie for.. life;. and the 
determination oi such issues .requirimt the. constructfon of. 
'fhfl.t p_art of the deed which made a° ~oi1veyance' of .'''l:h~ 
Grov~" to Ge·orge R. Horne and ·C .. R .. Horne, f 01~ lire, with' 
remain4er over to their lawful children, which· said p1~ovisio:ri" 
fa as f o1Iows : '' To a·eorge R. Horne and . C. R. Horne, the 
i·emainder, after the life estate of' the said parties of the first~ 
part' (which life, estafe fs hei·eby expressly' reserved)- of the· 
~arm which the said .P·~rtfos of the first parf now reside, called· 
'.' The 'Grove'' conft\intng two. hund1•ed and sixty acres, more. 
_oi less, adjoining· the lands of C. R. Horne and th~. 1\1:echan~:, 
fosville fa~m, bounded pai~tly by the County aoa<f wh'icJi ~earls: 
fro_m MechanicsYille · to :·Ellerson,. and partly by the· Cbicka~ 
4omiriy Swamp, for thefr.'Iives thei1 to their )awful cliildre:q:. 
I wish my son George ·1t. Hor11e. to J?e. g·iven . my .. dwel~g; 
4ouse _and seventy-five acr~s. of land· anf J10 more, running: 
from the mail!. ro~d tow~rds the Chickahominy- SwampJ' f 
l\n«f the court );>eing .of op.inion for reasons .stated in writiug. 
. . which is. hereby .made a part of the -reco:r,l in this'. 
p,age 24 ~ ~ause tha;t by this deed the grau.tors intended tQ> 
. · convey ai:id d.id ·convey remainders. i-y..:fee. s-impl(}r 
in "The Grove'' Jo:. the,, childreu , ,of~ Cluu:les R,:. ~.rne and; 
George -~. Horne, said children to. take P,Cr stirpes, it ~s s·q. 
held, adJudged, ordered and decreed. · · . · .. :. . 
And it further appearing to the court that, upon the cleath; 
of said George R. Horne, without issue, the contingency on 
the happening· of which an estate in fee simple in that part 
Robert R. Horne, et al., v. George R. Horne, et al. 41 
of "The Grove" which was held by him in his life was 
granted, had never occurred and is now impossible of hap-
pening, it is ADJUDGED, ORDERED And DECREED that 
that part of '' The Grove'' held by George R. Horne for and 
during his life has reverted by operation of law to the origi-
nal grantor and he being· dead, is now vested in his heirs. 
And the complainants having, for reasons stated, objected 
to this decree take exception to the entry thereof, and hav-
ing indicated their intention to apply to the Supreme Court 
of Appeals for an appeal from the same, it is further ordered 
that upon execution by the said complainants, or someone 
for them, of a bond in the penal sum of One Hundred 
($100.00) Dollars before the Clerk of this Court, with surety 
to be approved by said Clerk, within :fifteen days from entry 
of this decree, the operation and effect thereof shall be sus-
pended for a period of three months from the date of its 
entry to enable said complainants to apply to the Supreme 
Court of Appeals for an appeal and supersedeas. 
page 25 t Robert R. Horne, et als., Complainants, 
v. 
George R. Horne, et als., Defendants. 
The following evidence was before , me for consideration 
on the trial of this cause. The deed from R. R. Horne and 
M:ary Horne, his wife, to George R. Horne and C. R. Horne, 
et al., dated May 2, 1903, and recorded September 15, 1909, 
in the Clerk's Office of the Circuit Court of Hanover County 
in Deed Book 52, at page 65, a duly certified copy of which 
deed was filed with the bill in this cause marked Exhibit 
"A" and the will of R. R. Horne dated July 30, 1908, and 
probated June 9, 1909, in the Circuit Court of Henrico County 
in Will Book 7, at page 352, which said win is as follows: 
Chestnut Hill, Henrico Co., Va. 
July 30, 1908. 
· Being of sound mind and fair health, I make this my last 
will and testament. In the name of God, Amen, Having 
divided among my children the greater part of my Real Es-
tate by Deed, I now wish to dispose of my personal Estate, 
as follows, viz, I hereby give and bequeath to my five Daugh-
ters, Mrs. Annie C. Starke, Mrs. Hattie B. Catlin, Mrs. Mary 
'\Vade Powell, Mrs. Margaret Faulkner and l\fiss Julia C. 
Horne, One thousand dollars each, as a special gift, then they 
are to share equally with all of my other children in all the 
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remainder of all my Real and personal Estate. I hereby 
make and appoint my three Sons, Chas. R. !1orne, Geo .. R. 
Horne and James E. Horne my Executors without Security, 
and I wish my five daughters mentioned abov:e paid the 
$1000.00 each as soon as practicable, as witness my hand & 
seal the day & year above written, all of which has been 
written and signed by my own hand. 
·witness to sig-nature 
E.T.FAULKNER 
J. D. POW,E,LL 
pag·e 26 r Virginia: 
R. R. HORi~E .. ~ ..... (Seal) 
In the Office of the Clerk of the Circuit Court of the Couuty 
of Henrico. 
The 9th day of .June, 1909. 
The last will and testament of R. R. Horne, late of the 
County of Henrico, deceased, beariug date the 30th day of 
July, 1908, was this day produced before the Clerk for proof, 
and proved by the oaths of ID. T. Faulkner and J. D. Powell, 
and sub-scribing witnesses to the same, and ordered to be 
recorded. And on the. motion of Chas. R. Horne, Geo. R. 
Horne and James E .. Horne, the Executors in the said will 
named, who made oath thereto according to law, and entered 
into and acknowledged a bond in the penalty of $100,000.00, 
conditioned according to law, which said bond is ordered to 
be recorded, and without security, it being the wish of the 
Testator that none should be required of them, certificate is 
granted them for obtaining a probate of the said will, in due 
form. 
Given under my hand the ·day and year first above written. 
SAMUEL P. WADDILL, Clerk. 
Teste : This 10th day of August, 1942. 
LEON M. BAZILE, Judge. 
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Pursuant to Section 6339 of the Code, this will be notice 
to you that we will apply to the Clerk of the Circuit Court 
of Hanover County for a transcript of the record of the above 
mentioned case to ·be filed with our petition for an appeal to 
the Supreme Court of Appeals of Virginia. 
ROBERT R. HORNE, 
C.R. HORNE, 
MARY J. HORNE, 
ANN H. HUGHES, 
By WELLFORD & TAYLOR, 
"WELLFORD & TAYLOR, 
Counsel for Complainants. 
We acc.ept due and timely notice of the intention of Robert 
R. Horne, C.R. Horne, Mary ,J. Horne and Ann H. Hughes 
to apply for a transcript of the record of t.he above mentioned 
case. 
GEOR,GE R. HORNE, E.T ALS., 
By H. M. RATCLIFFE, 
HAROLD M. RATCLIFFE, 
Counsel for Defendants. 
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County of Hanover, To-wit: 
I, C. W. Taylor, Clerk of the Circuit Court for the County 
of Hanover, do hereby certify that the foregoing· is a true 
transcript of so much of the record and judicial proceedings 
in the suit of "Robert R. Horne, et als. v. George R. Horne, 
et als. '' as I have been requested. to copy. 
Given under my hand as :Clerk of the Circuit Court of Han-
over County this· 13th day of Aug'Ust, 1942. 
C. W. TAYLOR, 
Clerk of the Circuit Court of Hanover County. 
Clerk's Fee $12.00-P AID. 
A Copy-:--Teste: 
M. B. WATTS, C. C. 
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